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Attention: Honourable Minister Rob Davies
Minister of Trade and Industry
Government of the Republic of South Africa
Private Bag X274
Pretoria 0001
RDavies@thedti.gov.za
INeethling@thedti.gov.za

3 November 2015
Dear Honourable Minister Davies
Thank you for the prompt response to our letter dated 29 October 2015 and confirmation of your
availability to meet with representatives of the Fix the Patent Laws Coalition.
We would like to request to meet jointly with yourself, as well as other senior officials at the DTI and
the CIPC that are involved with the IP policy process and implementation of a substantive search and
examination system. We request your office recommends a suitable date for this meeting between
16 and 27 November 2015.
We welcome your confirmation that the DTI remains committed to full implementation of the
flexibilities allowed under the Agreement on Trade Related Aspects of Intellectual Property Rights
(TRIPS) to protect health. The adoption of these flexibilities is a critical step towards expanding
access to affordable health technologies in the country.
However, we are deeply concerned by your indication that the finalisation of the IP Policy and
related law reform is subject to a future process of ratifying the Decision on the Interpretation of
Paragraph 6 by Cabinet. The ratification of this paragraph has been under discussion for over a
decade.1 The fact that the Decision on the Interpretation of Paragraph 6 has not been ratified, does
not and should not prevent South Africa from finalising the IP Policy and undertaking legislative
reform to fully adopt TRIPS flexibilities. This process will only serve to delay the finalisation of the IP
Policy further and indeed, the Paragraph 6 Decision is essentially irrelevant to the key concerns
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See SECTION27 and TAC statement: http://section27.org.za/2011/05/tac-and-section27-urge-parliament-notto-ratify-wto-decision-on-paragraph-6-of-the-doha-declaration-on-trips-and-public-health/.

facing South Africa as it relates to intellectual property for pharmaceuticals (see more on the
Paragraph 6 Decision in Annexure 1.)
The 2001 Doha Declaration affirmed the right of WTO members under the TRIPS Agreement,
including South Africa, to fully adopt flexibilities into its national law to protect public health. South
Africa is a party to the Doha Declaration, and has previously committed to adopting the TRIPS
flexibilities to protect health in a 2005 African Union Declaration2, a 2011 Beijing Declaration by
BRICS Health Ministers3 and in a 2011 Declaration with India and Brazil signed by President Jacob
Zuma.4
While we commend our government’s numerous declarations of support for the use of TRIPS
flexibilities to protect public health in South Africa and elsewhere, we reiterate the need for urgent
action by government to fully adopt the TRIPS flexibilities into national legislation and practice to
ensure that government’s commitments translate into access to life-saving medicines.
We look forward to hearing from your office regarding a suitable date for a meeting between DTI,
CIPC and the Fix the Patent Laws Coalition. Please cc catherine.tomlinson@joburg.msf.org and
lotti.rutter@tac.org.za in communications with the FTPL coalition.
Regards,
Anele Yawa
General Secretary
Treatment Action Campaign
Anele.yawa@tac.org.za
cc. lotti.rutter@tac.org.za
Julia Hill
Deputy Head of Mission
Doctors Without Borders (MSF)
julia.hill@joburg.msf.org
cc. catherine.tomlinson@joburg.org
Umunyana Rugege
Attorney
SECTION27
rugege@section27.org.za
cc. khan@section27.org.za
Cassey Chambers
Operations Director
South African Depression and Anxiety Group
office@anxiety.org.za
Vicki Pinkney-Atkinson
Strategic Development Manager
SA NCD Alliance
vicki@phango.org.za
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http://www1.chr.up.ac.za/undp/regional/docs/audeclaration7.pdf
http://www.brics5.co.za/about-brics/sectorial-declaration/health-ministers-meeting/beijing-declaration/
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Charlene Sunkel
Program Manager: Advocacy & Development
SA Federation for Mental Health
charlene@safmh.org
Chanelle Albertyn
PR and Communications Manager
Cape Mental Health
chanelle@cmh.org.za
Bella Hwang
Project Manager
Stop the Stock Outs Project
msfocb-capetown-mhealth@brussels.msf.org
Ronald Creasy
Chairman
Schizophrenia and Bipolar Disorder Alliance
creasy@iburst.co.za
cc. sabda@iburst.co.za
Karen Robinson
National Social Development Manager
Epilepsy South Africa
socdev.no@epilepsy.org.za
Keegan Hall
Marketing Coordinator
DiabetesSA
marketing@diabetessa.org.za
Andrea Thompson
Advocacy and engagement manager
Marie Stopes
andrea.thompson@mariestopes.org.za
Cancer Alliance
Liz Gwyther
Executive Council Member
info@canceralliance.co.za
Linda Greeff
Director
People Living With Cancer (PLWC)
linda.greeff@cancercare.co.za
Salomé Meyer
Project Manager
Advocates for Breast Cancer
meyernaude@telkomsa.net

Magdalene Seguin
Head of Advocacy
Cancer Association of South Africa
mseguin@cansa.org.za
Carl Queiros
Chief Executive Officer
CHOC Childhood Cancer Foundation South Africa
carl@choc.org.za
cc. Adri.Ludick@choc.org.za
Bernice Lass
Co-Founder
CanSurvive
bernicelass@outlook.com

Annexure 1. Overview of Paragraph 6 discussions and ratification
The wording of Paragraph 6 of the Doha Declaration, which acknowledges the difficulties by certain
World Trade Organisation (WTO) members in effectively making use of compulsory licensing, assists
in understanding the background to and effect of the December 2005 Decision. Paragraph 6 states:
We recognize that WTO Members with insufficient or no manufacturing capacities in the
pharmaceutical sector could face difficulties in making effective use of compulsory licensing
under the TRIPS Agreement. We instruct the Council for TRIPS to find an expeditious solution
to this problem and to report to the General Council before the end of 2002.
The 2002 deadline referred to in Paragraph 6 above was not met. In August 2003, however, an
interim solution was concluded on the implementation of Paragraph 6. Essentially, the interim
solution provided a waiver from the ordinary rules of compulsory licensing. Subsequently, the
Decision of December 2005 was adopted to give final effect to the interim solution of August 2003.
The global process of ratification of the Decision of December 2005 has been ongoing for over a
decade and is unlikely to be finalised in the short term. This is because the Decision of December
2005 can only come into effect if two-thirds of WTO members (approximately 100 countries) ratify
it. At present, only 60 countries have ratified the decision.5 The remaining countries have until 31
December 2015 to ratify. The August 2003 interim solution therefore still remains in force. The
ratification of the December 2005 Decision will only serve to unnecessarily delay the finalisation of
the IP Policy further.
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